Preface

The following article was prepared and sent to the Editor-in-Charge of The
Hindu, Mr. Siddharth Varadarajan, on 21st July, after he desired the author to
write an article for The Hindu’s OP-ED page, after the “Open House” interaction,
held on 20" July 2013, at The Hindu’s Headquarters, at Chennai. The media,
including The Hindu, the largest circulated daily of the South India, seem to be
disinterested to criticize the Supreme Court, even for genuine reasons, so as not
to risk contempt. So much, for the hypocrisy of these media managers, that they
do not even feel their obligation to acknowledge an author, who tried to fulfill

their request. -Editor

Let the consumer be doomed...

B.Vaidyanathan

Do we really need laws in this country? If the Acts passed by the parliament are not to
be the mandate within which the judiciary is to deliver its judgments, then what is the
relevance of such laws? Supreme Court’s judgment in Civil Appeal No. 10126 of 2010,
Consumer Protection Council, Rourkela vs. Indian Oil corporation Ltd. and Ors., raises these

fundamental questions.

The referred case involves under-weighment of LPG refills (cooking gas). Consumer
Protection Council, Rourkela accidentally stumbled upon this fact, through random sample
surveys conducted in July 2000. Indian Oil Corporation (IOC) as well as the ministry of
consumer affairs, Government of India, including the Director (Legal Metrology) were informed
and requested to act. On account of this, I0C offered to conduct a joint survey. Since the
outcome was worse than even our own independent findings, they excused themselves mid-
way through the survey and did not even sign the papers. 10C kept assuring that their LPG

bottling plants were fine and wanted this author, who was then the Secretary of the Council, to



visit their plant for a firsthand knowledge. The author being a qualified engineer, on his visit in
2000, in no time assessed that the bottling plant consisting of its semi-automated carousel
machine was the root cause of the problem. The information was shared with the Plant
Manager then and there. But he said that all I0C’s LPG bottling plants, numbering 120, were
having similar machinery. The Company was not willing to accept the fault nor was willing to

discuss about a solution.

After giving sufficient time and even highlighting this problem in the Central Consumer
Protection Council, a case was filed in July 2001, before the National Consumer Disputes
Redressal Commission (NCDRC), as the loss inflicted on the consumers by IOC was estimated to

be Rs. 750 crores per year.

While the case was being heard by the NCDRC, the Consumer Protection Act was
amended from 15th March 2003. Several important provisions which were relevant to this
case, especially for awarding punitive damages, payment of penalty when the defective good or
deficient service affects large number of consumers, providing adequate cost to the litigant, etc
were introduced and the Council in January 2004, itself sought the invocation of those

provisions in this case.

The consumers who approached the consumer courts, after lot of delays and expenses
found that they were finally getting a pittance after all the efforts. Hence, the Consumer
Protection Act, under sec. 14(1)(d) provided for District Forum the power to grant punitive
damages. Section 14(1)(hb) empowered the Consumer Court to direct the Opposite Party to
pay a minimum of 5% of the value of defective goods sold or deficient services provided, if the
goods or services had affected large number of consumers not identifiable conveniently.
Similarly, another newly introduced provision (14(1)(r)) provided for awarding adequate costs
to parties. These progressive consumer friendly provisions have the potential to totally
eliminate the Unfair Trade Practices. Unfortunately, till date, these progressive provisions have

remained unutilized. It is an irony that the proposed CP Act amendment bill of 2012, which is



now placed before the Parliament Select Committee, the minimum penalty has been enhanced

from 5% to 25%. Indian political hypocrisy at its best.

The NCDRC, based on the findings of the Professors of IIT, Kharagpur, and the
Committee set up by the Ministry of Consumer Affairs, Government of India, concluded in
October 2005 that in the prevailing LPG bottling system, consumers could get less than the
stipulated weight of 14.2 kg and hence as an interim measure directed I0C to adopt pre-
delivery weight checking of the LPG refill at the consumer’s premises and also to publicise
through advertisements as was being done, in a prominent manner, by Hindustan Petroleum

Corporation.

I0C did not comply with the 2005 directives and NCDRC took on record such behaviour,
in 2006 as well as in 2007, at the instance of the Complainant Council. But the final order of the
NCDRC passed in July 2007 glossed over all that and also the prayers of the Council for making

the awards as per the amended Act and did not even discuss about that in the final order.

The Council’s review before the NCDRC evoked the following admissions by the NCDRC
in 2010: “Applying this ratio to the facts of present case, we are of the view that the review
application for consideration/grant of said prayer(s), which will be deemed to have been
declined, is not maintainable under Section 22(2) of the Act. Otherwise also this would
require detailed examination of the case which is impermissible under Section 22(2) of the
Act. Application is dismissed as such. It will be open to the complainant to have redressal of

its grievance as may be permissible under the law. ”

Hence, the Council appealed to the Supreme Court in 2010 against the final order of the
NCDRC made in July 2007, after a delay of 1,071 days. The case was heard by Justice
G.S.Singhvi and Justice S.J.Mukhopadhaya. While the Supreme Court condoned the delay of
1,071 days, obviously because of the review proceedings in the NCDRC contributing to the

delay, failed to address the issues raised in the appeal, which were hitherto not addressed by



the NCDRC. The judgment of the Supreme Court said that the appeal was ‘infructuous’ as both
the government and |I0OC had complied with the order of the NCDRC. How the Judges came to
this grossly wrong conclusion about the subject of the appeal is indeed appalling, as even an

unqualified lawyer would not have difficulty in understanding the grounds of appeal.

The basic question as to why a delay of 1071 days was condoned will obviously
demonstrate the glaring error in the judgment. The huge delay was condoned because the
Council had sought review of the order of the National Commission for the apparent errors,
including but not limited to non-invoking the provision of Sec. 14(1)(hb), etc. of the Consumer
Protection Act after having concluded that a large number of consumers were affected by the
under-weighed refills delivered by I0C. But the judgment after having observed that the appeal
is against the order of the National Commission, has failed to discuss the order in any manner.
Instead, the impugned judgment discusses the compliance part of the government and the oil

marketing companies, which was not the reason for which the appeal was preferred.

Incidentally, on 16.10.2012, when the instant appeal was being heard, finding that the
bench was missing the real issues and was concentrating elsewhere relating to pre-delivery
checking, filling of equal weighted refill cylinders, methodology to know the content of the
cylinder by pressure gauge, printing of right type of Receipts by the dealers and so on, the
undersigned intervened to say that the appeal was mainly relating to non-invoking of certain
important provisions of the Consumer Protection Act, namely, Sec. 14(1)(d), 14(1)(hb)
and 14(1)(i) and the National Commission had already taken care of the under-weighing
problem by ordering for automation of the LPG bottling plants. Hon’ble Justice G.S.Singhvi

specifically assured that all these will be discussed in the final order.

Further, this author also pointed out a recent judgment of the Supreme Court, M/s
Nagpur Golden Transport Company (Regd.) Versus M/s Nath Traders & Ors., Civil Appeal No.
3546 of 2006, involving the scrap value of motors worth Rs. 3 lakhs, which would be less than

Rs. 1 lakh. Even for such a nominal value of the goods involved, the Supreme Court termed it as



“undue enrichment” and ordered that value should be compensated. Whereas in the instant
case, more than Rs. 65,000 crores worth of under-weighed LPG refills were involved, till 2005,
the Appellant argued. At this Hon’ble Justice G.S.Singhvi even remarked (in the open Court)
that the undersigned should become a lawyer. (But somehow, based on the news item of PTI
the next day, all the newspapers across the country published an item that the Supreme Court
had issued directives to advertise so that consumers may insist on pre-delivery weighing of the
LPG refills. What a pity, the Supreme Court taking credit for something which the NCDRC
directed more than 7 years before. Interestingly, this well publicized directive of the Supreme
Court did not find a mention in the final judgment. One can well conclude that making
observations as per convenience has become the order of the day. MAY GOD SAVE THIS
COUNTRY.)

That, in addition to the Statement of the Case, Rejoinder and Supplementary Rejoinder
to the Counter Affidavits were filed by the Appellant Council, during the course of the hearing
and the last one (Additional Supplementary Rejoinder) was not taken on record in spite of the
undersigned pleading for allowing him to submit the same on 5™ Dec. 2012. In all these
documents the Appellant repeatedly prayed for considering the original prayers which were

omitted by the National Commission without even a discussion.

When an individual is dissatisfied with the order of the National Commission, he
appeals to the Supreme Court, under Section 23 of the Consumer Protection Act. The Supreme
Court has to conclude only whether the NCDRC order is maintainable or not, based on the
facts placed before it. No appeal can become ‘infructuous’ unless it is filed under Section 27A,

where the implementation part is involved.

The Supreme Court also dismissed the review sought by the Council. If the judiciary has
to fail the consumers, where will he go? The apex court was probably finding the issues raised
were too big and the issues relating to “punitive damages” had to be addressed for the first

time, under Consumer Protection Act and that too against a state undertaking. A cumulative



value of Rs 65,000 crore of short-weighed cooking gas refills had been sold by 10C till 2005,
the time when an interim order was passed, warranting it to pay at least Rs 3,250 crore to the

Consumer Welfare Fund.

Seldom a voluntary consumer organisation could take up such a major issue, prove it
technically correct and provide tangible relief to crores of unsuspecting housewives across the
country. Of the 184 bottling plants, of the three oil marketing companies (I0C, BPCL and HPCL),
180 have been automated and the balance will be done within this financial year. The
government (P&NG ministry) was supposed to have spent around Rs 300 crore for this
modernisation. Unfortunately, the apex court of the country does not provide relief as
mandated by the law, to the consumer organization and the consumers, who relentlessly

pursued the matter for over 12 years.

So, a Fortune 500 Company after deceiving the consumers for several decades and
having successfully adopted an Unfair Trade Practice, supplying Rs 65,000 crore worth of short-
weighed cooking gas refills to the unsuspecting housewives, has walked scot-free. Thanks to the
ineffective apex court, the consumers and the consumer organisation, which took up the issue,

have been left high and dry.

A sad truth that emerges is that even the highest Court of the country does not deliver
justice, laws do not serve the purpose for which they are made, whimsical decisions of the
judiciary remain unquestioned and the people of this great nation will stand to suffer for
more time to come. This not so heart warming conclusion is derived as even the preceding CJI
was informed about this gross injustice done to the consumer movement, in some detail in Feb.
13 itself, after the Appeal for Review was also turned down and this author is yet to receive
even an acknowledgment, leave alone any action.

(Sri B.Vaidyanathan, is the Chief Mentor, Consumer Protection Council, Rourkela, and

can be reached at vaidya@advantageconsumer.com)
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